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computed on this basis aggregete approximmtely
cne~third of the liability asserted by the Fed-
eral Covernment,

"In effecting this conpromise, this De-
partment has not admitted liability, but in-
stead has unifornmly denied 1iadility and refused
to pay the tax assessed, The Departzent's motive
in sffecting this compromise is not fear of
liability, but reslizetion that the depcsitors
ond oreditors of the saveral insoclvent corpora-
ticns would suffer ~ore from the prelonged
litigation nesessary tc legally determine
1liability « irrespective of the cutomme of
that litivation - than they would by maying
the compromise smounts a2t thia tine,

"The Federaul Governz-nt, cn-the other hand,
by aooepting approxi 2ately cne-third of the
anount whieh would be due 1f liability had been
sstablished, has olsarly indicated that 1t &oes
not oonsider the existence of liability free
from Qoubt,

*You are, of course, awars that this De-

partment has consistently denied liadility end
refuseld to pay thesa taxes, following the rullng
of your wont under Opinicn Yo, 3049, 1In
spite of the faat that we consistently denled
liabdbility, we, neverthelsss, ns & matter of
prevuation, deddsted 1% from the salaries of
mployess, and now hold this fuand smounting to
several hunired dollars in trust for the 050
of paying the smployee's 1% of this tax liadbility,
when and 1f such 11iability is estabdlished,
Ccbviously, if in faot llebility &14 not exist,
we had no right to retain this 17, and had there
beoen & final adiudioation denying liadbilicy,

we would have been hound to pey this trust fund
to the employees from whom 1t was retalined,

"Having compromised the controversy, and
precluded any vossibility of ever having & fiml
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adjudication of liability, we are now &in doubt
as tc the proper 41:ponitlon of this trust
fund, Certalnly the compromise cannot be
considered as & deteranination that liability
exista, Nealither the Commiseicner nor the
savaral Digtrict Courts eould, through e cof-
promise apreement, make a detarminaticn of
liability uinding upon these severcl employues,
e¢o thet their trust funds could bs used in
paying the coxmpromise amount, It is inter-
enting, too, t0 note that the saversal ccurta
mede no sttempt to direet peymant or partial
rayment of the e¢cmpromise amounts out of

these trust funds. The order authorizes the
Commaimsioner t0 offect the coupromise, and
payzent of the conmpromise anount out of the
asset of the liguidation,’

*In the lisht of thess facts, I respact-
fully submit the following questions

*ghauld these trust funds be pald to the
Federal Governmsnt as & part of the compromise
axount, or paid tc the employwes Trom 8o
sslariss they ware withheld?®”

Your reference to our opicion No, 304% is a referemce
to cpinion No, O=-8578 (conference opinicn 3049). In suek opine
1o, we held that you were not liadle for the Socisl Security
taxes assessed under the Yederal Soclal Sesurity Aet on eme-
ployses hired by you to aszist in the liquidetion of defunet
banks, It follows, assuming suoh opinion to be correot, that
you had nc authority to deduct one per cent Trom the salaries
of those smployces. Having made suoh deduction cut of pre-
ouation a8 & yrotection azainst possible adjudication of
1iability, such funds constitute & trust fund in your hands
for the basnsefit of the amployees who contributed to euch funds,

You advise that the forr: of order e:tered by the
verious distriet oourts heving supervision of the sevaral
ba:.ks in liquidction directs payment of the several amounts
az-regat ne the total ocmpromise amgunts ocut of the assets
of the backs 1+ liquidation, Sueh being true, and the o=3ible
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11ability of the employees in question having heen alime
innted Dy the ooipromise, there ia no nsed rfor the continue-
tion of the trust and sush sums o8 sre now held by you
should be returned to the respestive amployees cut of whose
salarios the samne were desdunted,

Yours very truly
ATTORIIYY IOMIRAL OF TRYAS
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